I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
Under Chapter 11

VANETTE MCCONAHEY, )

Ng. BK 89-50058

Debtor(s).

VANETTE MCCONAHEY,
Plaintiff(s),

VS. No. ADV 95-5093
UNI TED STATES OF AMERI CA
(I NTERNAL REVENUE SERVI CE)
and STATE OF ILLINO S
(I'LLI NO S DEPARTMENT OF
REVENUE) ,

N N N N N N N N’ N N N N

Def endant (s).
OPI NI ON

Inthis action, debtor Vanette McConahey seeks a determ nati on
that prepetitiontax liabilitiesowingtothe United States of Anerica
and the State of Illinois were satisfied by her conpl etion of paynments
under a confirnmed Chapter 11 pl an of reorgani zati on. Both the United
States and the State of Illinois filedproofs of claiminthe debtor's
Chapter 11 case, and t he debtor's pl an provi ded for full paynent of
t hese tax clai ms. However, follow ng conpl etion of the debtor's pl an
payrment s and t he cl osi ng of her Chapter 11 case, the United States and
the State of I1linois filednotices of tax|iens to enforce additional
prepetitiontax clains agai nst the debtor. The debtor asserts that the
def endants, having fil ed proofs of claiminthis case, are bound by t he
order of confirmation providi ng for paynent of such cl ai ns and cannot

now seek to recover additional prepetition taxes.

Thetax liabilities at i ssue are the debtor's 1988 unenpl oynent



t axes i nposed under t he Federal Unenmpl oynment Tax Act (" FUTA"), 26
U S.C. 8§3301et seq., andthelllinois Unenpl oynent | nsurance Act, 820
| LCS 405/ 100 et _seq. The federal FUTAtax, al so known as For m940 t ax
or unenpl oynment tax, is determnedinconjunctionwiththe statetax,
wi t h an enpl oyer obtai ning credit agai nst t he FUTAt ax based on paynent
of the state unenploynent tax. See 26 U.S.C. 8§88 3301, 3302.

The facts are not in dispute. On January 31, 1989, the debtor
filed a Chapter 11 bankruptcy petition. In her schedules, shelisted
apriority tax clai mof $319.96 for 4th Quarter 1988, "For m940- - FUTA"
taxes owingtothe Internal Revenue Service. Inaddition, shelisted
priority tax clainms totaling $4, 105.76 for 2nd, 3rd, and 4th Quarter
1988, Il linois "unenpl oynent taxes"” owingtothe lllinois Departnent of
Enmpl oynment Security.

On April 6, 1989, the Internal Revenue Service fil ed a proof of
clai mfor taxes totaling $18, 343.56, whichincluded $319. 96 for 1988
Form940 taxes. On June 1, 1989, the Illinois Departnent of Revenue
fileda proof of claimfor various taxes totaling $23, 700.55, but did
not i nclude a cl ai mfor 1988 unenpl oynent taxes owingtothelllinois
Depart ment of Enployment Security. No claimwas filed for state
unenpl oynent taxes until after confirmati on of the debtor's pl an when,
on March 25, 1991, the Il linois Departnment of Enpl oynent Security filed
a proof of clai minthe amount of $4, 105. 76, for the 1988 unenpl oynent
taxes listed in the debtor's schedul es.

On June 25, 1990, the Court confirmed the debtor's Chapter 11 pl an
wi t hout objectionby the United States or the State of Illinois. The

debtor's plan provi ded for paynent of priority tax clains as fol | ows:
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1. Federal taxes: Upon confirmation of this plan,
debt or shall pay the amount of thetax liability statedin
t he proof of claimfiled on behal f of the Internal Revenue
Service, $18,343.56 over 60 nonths with 10%i nterest . . .

2. State taxes: Upon confirmation of this plan,
debtor shall pay the duly-scheduled tax claim of the
I1'linois Department of Revenue in the anount of $23, 700. 55
at the anpunt of $520.00 per nonth.
The debtor subsequently paid the United States and the State of
II'linoisthe full anmount of their clainms as providedinthe plan. On
March 1, 1993, afinal decree was entered cl osingthe debtor's Chapter
11 case.

On Decenber 16, 1993, following entry of the final decree, the

I nternal Revenue Service filed anotice of federal tax |ien seekingto

collect, inter alia, 1988 Form940 taxes i nt he anount of $4, 641. 02.

Li kewi se, on March 15, 1995, the lllinoi s Departnent of Enpl oynent
Security filed anotice of taxlien seekingtocollect 1988 I1linois
unenpl oynment taxes in the amobunt of $4, 833. 49. The debtor filed
t he present action against the United States and the State of Illinois
toenjointheir collectionof prepetitiontaxes.? The debtor does not
di spute, for purposes of this proceeding, the defendants' conputation
of t he amount due for 1988 unenpl oynment taxes. The debtor maintains,
however, that the United States and the State of Illinois are bound by

t he order of confirnmation which, based on the proofs of claimfiled by

! Althoughthe statetax lienwas filed by the lllinois Departnent
of Enpl oynent Security, the debtor i nexplicably naned as def endant "t he
State of Illinois (Departnent of Revenue)" and served the Director of
t hat agency. The Departnent of Revenue di d not answer the conpl ai nt.
However, the debtor has not sought a default against the State of
Il11inois because of the interrelation of the federal and state
unenpl oynment taxes at issue.



t hese def endants, adj udi cated the debtor's prepetitiontax liability at
t he dol | ar anount providedin her plan. Inresponse, the United States
asserts that the FUTAtax at issueis apriority tax excepted from
di scharge under 8 523 and that, as such, it my be collected
not wi t hst andi ng t he confirmati on order and t he debtor's conpl eti on of
paynments under the plan.

Section 1141 of t he Bankruptcy Code provi des generally that a
confirmed Chapter 11 pl an bi nds a creditor whet her or not the creditor
has accepted the plan, see 11 U.S.C. § 1141(a), and, further, that
confirmation of a pl an di scharges t he debtor frompreconfirnmation
debts. See 11 U.S.C. § 1141(d)(1). These general provisions, however,
are subject to the exception of § 1141(d)(2),2 which provides:

(2) The confirmati on of a pl an does not di scharge an

i ndi vi dual debtor fromany debt excepted fromdi scharge

under section 523 of this title.

11 U. S. C. 8 1141(d)(2). Section523(a)(1), inturn, provides that a
di scharge under 8 1141 does not di scharge an i ndi vi dual debtor froma

tax debt:

2 Section 1141(a) states in pertinent part:

(a) Except as providedin subsection[] (d)(2) . . . of
this section, the provisions of aconfirmed planbind. . .
any creditor .

11 U S.C. §81141(a) (enphasis added). Simlarly, 8 1141(d)(1) states:

(d) (1) Except as otherw se providedinthis subsection,
the confirmation of a plan--

(A) discharges the debtor fromany debt that arose
before . . . confirmation . :

11 U.S.C. § 1141(d) (1) (enphasis added).
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(A) of the kind and for the periods specified in

section . . . 507(a)(8) of thistitle, whether or not a

claimfor such tax was filed or all owed.

11 U.S.C. 8§8523(a)(1)(A) (enphasis added). This section, whenread in
conjunctionwith 8 507(a)(8) towhichit refers, excepts fromdi scharge
"an enploynment tax on [wages] earned from the debtor [before
bankruptcy] . . . for whichareturn[was] |ast due [withinthree years

of the date of filing of the petition.]" 11 U S.C § 507(a) (8) (D).

The debt or here does not deny that the taxes at i ssue, whi ch cane
due i n the year precedi ng the debtor's bankruptcy filing, constitute

priority enpl oyment taxes under 8 507(a) (8)(D). See Matter of Pierce

, 935 F. 2d 709, 711-13 (5th Cir. 1991); Inre Continental Mnerals
Corp., 132 B.R 757, 759 (Bankr. D. Nev. 1991); Inre Skjonsby Truck

Line, Inc., 39 B R 971, 973-74 (Bankr. D. N.D. 1984).3% As such, these

t axes were excepted fromdi scharge under 8§ 523(a)(1)(A), and t hey
retainedthis status regardless of the governnent's filing of a proof
of claim Becausethe United States and the State of Illinois held
nondi schar geabl e cl ai ms t hat coul d be enf or ced out si de of bankr upt cy,
confirmation of the debtor's planinthis case did not fix the anount

of the debtor'staxliabilitytothesecreditors. Seelnre DePaol o,

3 Courts have al so characterized unenpl oynent taxes under FUTA and
st at e unenpl oynent conpensati on systens as "exci se" taxes, entitledto
priority under 8 507(a)(8)(E). Seelnre Sacred Heart Hospital of
Norristown, 190 B.R 38, 43 (Bankr. E.D. Pa. 1995). Inthis case, it
isimmterial whether the unpai d taxes are enpl oynent taxes under §
507(a)(8) (D) or excise taxes under 8 507(a)(8)(E), as both are
nondi schar geabl e under 8 523(a)(1)(A) if areturnwas due withinthree
years of filing. See 11 U.S.C. 8 507(a)(8)(E).
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45 F. 3d 373, 375-76 (10th Gr. 1995); Inre Gurwitch, 794 F. 2d 584, 585

(11th Cir. 1986).

VWil e principles of resjudicata apply generally to bankruptcy

proceedi ngs, the plain|anguage of 88 1141(d)(2) and 523(a) (1) (A

forbids the application of those principles here. See DePaol o, 45 F. 3d

at 376. By expressly providing that the described taxes are not

di scharged "whether or not a claimfor such taxes was filed or

allowed,” 11 U.S.C. 8 523(a)(1)(A) (enmphasi s added), Congress has
determ ned that the governnment nmay nmake a claimfor taxes for a
particul ar year i n a bankruptcy proceedi ng, accept the judgnent of the
bankr upt cy court, and t hen make additi onal cl ai ns for that sane year
even t hough such conduct may seem i nequitable or may inpair the
debtor's fresh start. DePaol 0, at 376. As noted by courts
interpreting 88 1141(d)(2) and 523(a) (1), allow ngthe governnent to
pursue its claimafter confirmati on and consumati on of a Chapter 11
planadmttedly conflicts wththe "freshstart” policy animating the
di scharge provi sions. However, it is apparent that Congress has nade
a choi ce between the col | ection of revenue and rehabilitation of the
debt or by making it extrenely difficult for a debtor to avoi d paynent
of taxes under t he Bankruptcy Code. This is an express congressional

policy judgnment that courts are boundtofollow 1d.; see Matter of

Fein, 22 F. 3d 631, 633 (5th Cir. 1994); Inre Gynberg, 986 F. 2d 367,

371 (10th Cir. 1993); In re Gurwitch, 794 F.2d at 585- 86.

The debtor, citinglnre Martin, 150 B.R 43 (Bankr. S.D. Cal.

1993), argues that the def endants here shoul d nonet hel ess be barred on

estoppel principles fromseekingthe full anmount of the subject taxes
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since they, not the debtor, were responsi bl e for the incorrect anount
of their clains provided for inthe debtor’'s plan. The Court notes,
initially, that Martinis distinguishableonits facts fromthe present
case. The governnent there had entered into a detail ed agreenent for
the determ nation of additional prepetition taxes but, foll ow ng
confirmation, failedto followthat agreenent. TheMartin court rul ed
t hat t he gover nment was bound by t he procedures i ncorporated intothe
debt ors' pl an--even t hough t he pl an coul d not fi x t he anount of the
gover nnent' s nondi schar geabl e cl ai m -and, accordingly, exercisedits
equi t abl e powers to hol d t he governnent to t he previ ously accept abl e

agreenent. See Martin, 150 B.R at 47.°%

Inthis case, by contrast, the governnental defendants took no
actioninthe Chapter 11 pl an process beyond filing a proof of claim
The express | anguage of 8§ 523(a) (1) (A) makes filing a proof of claim
i mmat eri al i n determningthe nondi schargeability of adebt. It would,
t herefore, beinconsistent withthe policy enbodiedin§523(a)(1)(A
i f such an action were found to justify estoppel. It is generally
accepted, noreover, that estoppel nay not be i nvoked agai nst the
governnment in the absence of a show ng of affirmati ve m sconduct.
Thus, a party seeking to estop the governnent nust establish an
affirmati ve act of m srepresentati on or conceal nent of a material fact;

ner e negl i gence, del ay, or inactionw Il not suffice. DePaolo, 45 F. 3d

4 The Martin court did not enploy the doctrine of equitable
estoppel inits anal ysis but, rather, reasoned that the governnent, in
enteringinto an agreenent for the determ nation and col | ecti on of
cl aims, had subjecteditself tothe court's equitablejurisdictionto
resol ve debtor/creditor matters.

7



at 377. In this case, the debtor has not alleged that the United
States or the State of Illinoisfiledtheir proofs of claiminorder to
m srepresent or conceal the true anount of unenpl oynent t axes owed by
the debtor. Rather, the facts indicate not only that there was no
m srepresentation in the governnent's statenent of the anmount of
unenpl oynment t axes owed by t he debt or but al so that the debt or was wel |
awar e of the anount due at the tinme she fil ed her bankruptcy petition.
Under this scenari o, no estoppel would |ie even under the traditional
requi renments for estoppel, which nust befulfilledinadditiontothe
affirmati ve m sconduct requirenent. See id.

There are four requirenents to establish a clai mof estoppel
against aprivate litigant: the party to be estopped nust knowt he
facts and nust i ntend, or | ead the other party to believe he i ntended,
t hat his conduct will be acted upon. The party seeki ng estoppel, on

t he ot her hand, nust be i gnorant of the true facts and nust rely on the

former's conduct tohisinjury. Id.; Inre Howell, 120 B. R 137, 141
(Bankr. 9th Gr. 1990); Inre Stuber, 142 B. R 435, 439 (Bankr. D. Kan.

1992). Inthis case, the debtor's schedul es acconmpanyi ng her Chapt er
11 petition statedthat she owed $4, 105. 76 tothe Il 1linoi s Depart nment
of Enpl oynment Security for 1988 unenpl oynent taxes and $319.96 to t he
| nt er nal Revenue Service for 1988 FUTAtaxes. As noted earlier, these
two taxes are determ ned in conjunction with each other, with the
enpl oyer obtaining a credit agai nst the federal FUTA tax based on
payment of the state tax. The United States' proof of clai mfor FUTA
taxes i nthe amount of $319. 96, therefore, necessarily presunedthe

debt or' s paynent of her state unenpl oynent tax obligation of $4, 105. 76.
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When t he debtor failed to provide for and pay the state tax t hrough
her Chapter 11 plan, her tax liability for the federal FUTA tax
i ncreased correspondingly.® It appears, therefore, that the debtor knew
t he ampunt of her FUTAtax liability at thetime she filed her petition
and t hat the i ncreased anount now sought by the United States resulted
fromher failureto pay the offsetting state tax. For this reason, the
debt or cannot contend that the United States m srepresent ed t he amount
of her federal taxliabilityinits proof of claimor that sherelied
on this amount to her detrinment. Accordingly, the Court finds wi thout
merit the debtor's argunent that the United States shoul d be est opped
from seeking collection of the 1988 FUTA taxes owed by the debt

Simlarly, the Court finds no basis for the debtor's assertion
that the State of Illinois shoul d be estopped fromseeki ng paynent of
1988 st at e unenpl oynent taxes because it failedtoincludethis anount
inits proof of claim As indicated, the debtor set forth in her
schedul es the amount of her 1988 tax liability to the Illinois
Depart nment of Enploynment Security. It was not necessary for the
Depart nent of Enpl oyment Security tofile aproof of claimfor this

anmount, as the debt was |isted as undi sputed and was t hus "deened

5 At hearing, counsel for the debtor describedthetax liability
at issue in this case as foll ows:

this [the 1988 |iability] is the portion of the tax that
shoul d have been paidtothe state of Illinois. Sincethey
didn't get paid, they notified the federal, and then the
federal picks up becausethereisacredit. So, ineffect,
what' s happened is boththe state and the federal [sic] are
trying to collect the same tax . .

Trans. of Hrg., Aug. 9, 1995.

or.



filed" pursuant to11 U S.C. §1111(a).® Seelnre Candy Braz, |nc.

98 B.R. 375, 378-79 (Bankr. N.D. Ill. 1988); In re Haugen Constr.

Servs., Inc., 88 B.R 214, 216 (Bankr. D. N.D. 1988), aff'd 876 F. 2d

681 (8th Cir. 1989). Because the clai mwas presuned valid in the
ampunt stated by the debtor, see Bankr. R. 3003(b) (1), the debtor
shoul d have provi ded for paynent of this claiminher Chapter 11 pl an.
However, the debtor nade no provi sion for the claimof thelllinois
Depart ment of Enpl oyment Security but, instead, providedonly for the
claimfiled by the Illinois Departnent of Revenue. The debtor
apparent |y assuned t hat t hese two st ate agenci es constituted a single
creditor and that t he proof of clai mfiled by the Departnent of Revenue
super seded her schedul i ng of the cl ai mof the Depart ment of Enpl oynent
Security. See Bankr. R. 3003(c)(4) (filing of proof of claim
supersedes any scheduling of that claimpursuant to 8 521(1)).
However, under t he Bankrupt cy Code definition of "creditor," each of

t hese st at e agenci es was a separate creditor. Inre Lakesi de Gommunity

6 Section 1111(a) provides:

(a) A proof of claim. . . is deened filed under
section 501 of thistitlefor any claim. . . that appears
in the schedules . . . except a claim. . . that is

schedul ed as di sputed, contingent, or unliquidated.

11 U. S.C. §81111(a). Simlarly, Bankruptcy Rul e 3003(b) (1) provides
with regard to filing proofs of claimin Chapter 11 cases:
The [debtor's schedul es] shall constitute prima facie
evidence of the validity and amount of the clains of
creditors, unless they are scheduled as disputed,
contingent, or unliquidated. It shall not be necessary for
acreditor . . . tofileaproof of claim. . . [unless the
creditor's claimis not scheduled or is schedul ed as
di sputed, contingent, or unliquidated.]

Bankr. R 3003(b)(1); see Bankr. R 3003(c)(2).
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Hosp.. Inc., 151 B.R 887, 891-92 (N.D. Ill. 1993) (finding

specifically that Illinois Departnment of Revenue and Illinois
Depart ment of Enpl oynment Security are two different creditors).’” Thus,
thefailureof thelllinois Departnment of Revenuetoincludeinits
proof of claimthe 1988 unenpl oynent taxes owing to the Illinois
Departnment of Enployment Security did not constitute a
m srepresentation by the State of Il1inois that woul d support a cl aim
of estoppel inthis case. The debtor's schedul i ng of 1988 unenpl oynent
t axes shows she was aware of her tax liability tothe Departnent of
Enpl oynent Security, and she cannot contend she was m sl ed by t he pr oof
of claimfil ed by anot her creditor, the Departnent of Revenue, into
believing shehad noliability for these taxes. Therefore, the State
of Illinois, acting throughits Departnent of Enpl oynment Security, may
not be estopped fromattenpting to collect the debtor's outstanding
1988 state unenpl oynment taxes at this tinme.

For the reasons stated, the Court finds that confirmation of the
debtor's Chapter 11 plan did not fix the amount of the debtor's
liability for 1988 FUTA and state unenpl oynent taxes and t hat the
United States and the State of Il1inois may proceed to coll ect these

t axes notwi thstandi ng the debtor's di scharge.

7 "Creditor" is defined under the Code as an "entity that has a
cl ai magai nst the debtor,” 11 U. S.C. § 101(10), and "entity" incl udes
"governmental unit." 11 U.S. C. 8§ 101(15). "CGovernmental unit," onthe
ot her hand, "neans United States; State; . . . [or] departnent, agency,
or instrumentality of the United States . . . [or of] a State. . . ."
11 U. S.C. §8 101(27) (enphasis added). Since thislist enunerates
separately both "State" and "departnent [or] agency [of the] State," it
appears that Congress intended these units to be treated as
di stingui shabl e and, therefore, not the sane creditor within the
provi sions of the statute. Lakeside, 151 B.R at 891.
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SEE VWRI TTEN ORDER
ENTERED: FEEBRUARY 16, 1996

/'s/ KENNETH J. MEYERS
U. S. BANKRUPTCY JUDGE
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